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Chapter 2. The Basis of Contractual Obligation

willing to barter his volition with regard to $100. B understood this also. Until this act 
is done, therefore, A is not bound, since no contract arises until the completion of the 
act called for. Then, and not before, would a unilateral contract arise. Then, and not 
before, would A be bound.

The objection is made, however, that it is very “hard” upon B that he should have 
walked half-way across the Brooklyn Bridge and should get no compensation. This 
suggestion, invariably advanced, might be dismissed with the remark that “hard” cases 
should not make bad law. But going a step further, by way of reply, the pertinent inquiry 
at once suggests itself, “Was B bound to walk across the Brooklyn Bridge?” The answer to 
this is obvious. By hypothesis, B was not bound to walk across the Brooklyn Bridge . . . . 
If B is not bound to continue to cross the bridge, if B is will-free, why should not A also 
be will-free? Suppose that after B has crossed half the bridge he gets tired and tells A 
that he refuses to continue crossing. B, concededly, would be perfectly within his rights 
in so speaking and acting. A would have no cause of action against B for damages. If 
B has a locus poenitentiae, so has A. They each have, and should have, the opportunity 
to reconsider and withdraw. Not until B has crossed the bridge, thereby doing the act 
called for, and accepting the offer, is a contract born. At that moment, and not one 
instant before, A is bound, and there is a unilateral contract. . . . So long as there is 
freedom of contract and parties see fit to integrate their understanding in the form of 
a unilateral contract, the courts should not interfere with their evident understanding 
and intention simply because of alleged fanciful hardship.

I. Maurice Wormser, The True Conception of Unilateral Contracts, 26 Yale 
L.J. 136, 136-138 (1916). Professor Wormser’s argument, with its pointed if 
somewhat redundant disdain for “alleged fanciful hardship,” may suggest why 
it has been sometimes said that “taught law is tough law.” (And it may have 
some bearing on the fact that the fictional Professor Kingsfield of The Paper 
Chase was a contracts teacher.) The next case, Petterson v. Pattberg, illustrates 
the problem faced by an offeree in attempting to accept an offer for a unilat-
eral contract when the offeror changes his mind and attempts to withdraw his 
offer.

Petterson v. Pattberg
New York Court of Appeals
248 N.Y. 86, 161 N.E. 428 (1928)

Kellogg, J. The evidence given upon the trial sanctions the following 
statement of facts: John Petterson, of whose last will and testament the plaintiff 
is the executrix, was the owner of a parcel of real estate in Brooklyn, known 
as 5301 Sixth Avenue. The defendant was the owner of a bond executed by 
Petterson, which was secured by a third mortgage upon the parcel. On April 
4th, 1924, there remained unpaid upon the principal the sum of $5,450. This 
amount was payable in installments of $250 on April 25th, 1924, and upon a 
like monthly date every three months thereafter. Thus the bond and mortgage 
had more than five years to run before the entire sum became due. Under date 
of the 4th of April, 1924, the defendant wrote Petterson as follows: “I hereby 
agree to accept cash for the mortgage which I hold against premises 5301 6th 
Ave., Brooklyn, N.Y. It is understood and agreed as a consideration I will allow 
you $780 providing said mortgage is paid on or before May 31, 1924, and the 
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regular quarterly payment due April 25, 1924, is paid when due.” On April 25, 
1924, Petterson paid the defendant the installment of principal due on that 
date. Subsequently, on a day in the latter part of May, 1924, Petterson pre-
sented himself at the defendant’s home, and knocked at the door. The defen-
dant demanded the name of his caller. Petterson replied: “It is Mr. Petterson. I 
have come to pay off the mortgage.” The defendant answered that he had sold 
the mortgage. Petterson stated that he would like to talk with the defendant, 
so the defendant partly opened the door. Thereupon Petterson exhibited the 
cash and said he was ready to pay off the mortgage according to the agree-
ment. The defendant refused to take the money. Prior to this conversation 
Petterson had made a contract to sell the land to a third person free and clear 
of the mortgage to the defendant. Meanwhile, also, the defendant had sold the 
bond and mortgage to a third party. It, therefore, became necessary for Pet-
terson to pay to such person the full amount of the bond and mortgage. It is 
claimed that he thereby sustained a loss of $780, the sum which the defendant 
agreed to allow upon the bond and mortgage if payment in full of principal, 
less that sum, was made on or before May 31st, 1924. The plaintiff has had a 
recovery for the sum thus claimed, with interest.

Clearly the defendant’s letter proposed to Petterson the making of a uni-
lateral contract, the gift of a promise in exchange for the performance of an 
act. The thing conditionally promised by the defendant was the reduction 
of the mortgage debt. The act requested to be done, in consideration of the 
offered promise, was payment in full of the reduced principal of the debt prior 
to the due date thereof. “If an act is requested, that very act and no other must 
be given.” (Williston on Contracts, sec. 73.) “In case of offers for a consider-
ation, the performance of the consideration is always deemed a condition.” 
(Langdell’s Summary of the Law of Contracts, sec. 4.) It is elementary that 
any offer to enter into a unilateral contract may be withdrawn before the act 
requested to be done has been performed. (Williston on Contracts, sec. 60; 
Langdell’s Summary, sec. 4; Offord v. Davies, 12 C.B. [N.S.] 748.) A bidder at a 
sheriff’s sale may revoke his bid at any time before the property is struck down 
to him. (Fisher v. Seltzer, 23 Penn. St. 308.) The offer of a reward in consider-
ation of an act to be performed is revocable before the very act requested has 
been done. (Shuey v. United States, 92 U.S. 73; Biggers v. Owen, 79 Ga. 658; 
Fitch v. Snedaker, 38 N.Y. 248.) So, also, an offer to pay a broker commissions, 
upon a sale of land for the offeror, is revocable at any time before the land is 
sold, although prior to revocation the broker performs services in an effort to 
effectuate a sale. (Stensgaard v. Smith, 43 Minn. 11; Smith v. Cauthen, 98 Miss. 
746.) An interesting question arises when, as here, the offeree approaches the 
offeror with the intention of proffering performance and, before actual tender 
is made, the offer is withdrawn. Of such a case Williston says: “The offeror may 
see the approach of the offeree and know that an acceptance is contemplated. 
If the offeror can say ‘I revoke’ before the offeree accepts, however brief the 
interval of time between the two acts, there is no escape from the conclu-
sion that the offer is terminated.” (Williston on Contracts, sec. 60-b.) In this 
instance Petterson, standing at the door of the defendant’s house, stated to the 
defendant that he had come to pay off the mortgage. Before a tender of the nec-
essary moneys had been made the defendant informed Petterson that he had 
sold the mortgage. That was a definite notice to Petterson that the  defendant 
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could not perform his offered promise and that a tender to the defendant, 
who was no longer the creditor, would be ineffective to satisfy the debt. “An 
offer to sell property may be withdrawn before acceptance without any formal 
notice to the person to whom the offer is made. It is sufficient if that person 
has actual knowledge that the person who made the offer has done some act 
inconsistent with the continuance of the offer, such as selling the property to 
a third person.” (Dickinson v. Dodds, 2 Ch. Div. 463, headnote.) To the same 
effect is Coleman v. Applegarth (68 Md. 21). Thus, it clearly appears that the 
defendant’s offer was withdrawn before its acceptance had been tendered. It is 
unnecessary to determine, therefore, what the legal situation might have been 
had tender been made before withdrawal. It is the individual view of the writer 
that the same result would follow. This would be so, for the act requested to 
be performed was the completed act of payment, a thing incapable of perfor-
mance unless assented to by the person to be paid. (Williston on Contracts, 
sec. 60-b.) Clearly an offering party has the right to name the precise act per-
formance of which would convert his offer into a  binding promise. Whatever 
the act may be until it is performed the offer must be revocable. However, the 
supposed case is not before us for decision. We think that in this particular 
instance the offer of the defendant was withdrawn before it became a bind-
ing promise, and, therefore, that no contract was ever made for the breach of 
which the plaintiff may claim damages.

The judgment of the Appellate Division and that of the Trial Term should 
be reversed and the complaint dismissed, with costs in all courts.

Lehman, J. (dissenting). The defendant’s letter to Petterson constituted a 
promise on his part to accept payment at a discount of the mortgage he held, 
provided the mortgage is paid on or before May 31st, 1924. Doubtless by the 
terms of the promise itself, the defendant made payment of the mortgage by 
the plaintiff, before the stipulated time, a condition precedent to performance 
by the defendant of his promise to accept payment at a discount. If the condi-
tion precedent has not been performed, it is because the defendant made per-
formance impossible by refusing to accept payment, when the plaintiff came 
with an offer of immediate performance. “It is a principle of fundamental 
justice that if a promisor is himself the cause of the failure of performance 
either of an obligation due him or of a condition upon which his own liability 
depends, he cannot take advantage of the failure.” (Williston on Contracts, 
sec. 677.) The question in this case is not whether payment of the mortgage is a 
condition precedent to the performance of a promise made by the defendant, 
but, rather, whether at the time the defendant refused the offer of payment, he 
had assumed any binding obligation, even though subject to condition.

The promise made by the defendant lacked consideration at the time it 
was made. Nevertheless the promise was not made as a gift or mere gratuity 
to the plaintiff. It was made for the purpose of obtaining from the defendant 
[sic; plaintiff?] something which the plaintiff [sic; defendant?] desired. It con-
stituted an offer which was to become binding whenever the plaintiff should 
give, in return for the defendant’s promise, exactly the consideration which 
the defendant requested.

Here the defendant requested no counter promise from the plaintiff. The 
consideration requested by the defendant for his promise to accept payment 
was, I agree, some act to be performed by the plaintiff. Until the act requested 
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was performed, the defendant might undoubtedly revoke his offer. Our prob-
lem is to determine from the words of the letter read in the light of surround-
ing circumstances what act the defendant requested as consideration for his 
promise.

The defendant undoubtedly made his offer as an inducement to the 
plaintiff to “pay” the mortgage before it was due. Therefore, it is said, that 
“the act requested to be performed was the completed act of payment, a 
thing incapable of performance unless assented to by the person to be paid.” 
In unmistakable terms the defendant agreed to accept payment, yet we are 
told that the defendant intended, and the plaintiff should have understood, 
that the act requested by the defendant, as consideration for his promise to 
accept payment, included performance by the defendant himself of the very 
promise for which the act was to be consideration. The defendant’s promise 
was to become binding only when fully performed; and part of the consider-
ation to be furnished by the plaintiff for the defendant’s promise was to be 
the performance of that promise by the defendant. So construed, the defen-
dant’s promise or offer, though intended to induce action by the plaintiff, 
is but a snare and delusion. The plaintiff could not reasonably suppose that 
the defendant was asking him to procure the performance by the defendant 
of the very act which the defendant promised to do, yet we are told that 
even after the plaintiff had done all else which the defendant requested, the 
defendant’s promise was still not binding because the defendant chose not 
to perform.

I cannot believe that a result so extraordinary could have been intended 
when the defendant wrote the letter. “The thought behind the phrase pro-
claims itself misread when the outcome of the reading is injustice or absur-
dity.” (See opinion of Cardozo, Ch. J., in Surace v. Danna, 248 N.Y. 18.) If the 
defendant intended to induce payment by the plaintiff and yet reserve the 
right to refuse payment when offered he should have used a phrase better cal-
culated to express his meaning than the words: “I agree to accept.” A promise 
to accept payment, by its very terms, must necessarily become binding, if at all, 
not later than when a present offer to pay is made.

I recognize that in this case only an offer of payment, and not a formal 
tender of payment, was made before the defendant withdrew his offer to accept 
payment. Even the plaintiff’s part in the act of payment was then not techni-
cally complete. Even so, under a fair construction of the words of the letter I 
think the plaintiff had done the act which the defendant requested as con-
sideration for his promise. The plaintiff offered to pay with present intention 
and ability to make that payment. A formal tender is seldom made in business 
transactions, except to lay the foundation for subsequent assertion in a court 
of justice of rights which spring from refusal of the tender. If the defendant 
acted in good faith in making his offer to accept payment, he could not well 
have intended to draw a distinction in the act requested of the plaintiff in 
return, between an offer which unless refused would ripen into completed pay-
ment, and a formal tender. Certainly the defendant could not have expected 
or intended that the plaintiff would make a formal tender of payment without 
first stating that he had come to make payment. We should not read into the 
language of the defendant’s offer a meaning which would prevent enforce-
ment of the defendant’s promise after it had been accepted by the plaintiff in 
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the very way which the defendant must have intended it should be accepted, if 
he acted in good faith.

The judgment should be affirmed.
Cardozo, Ch. J., Pound, Crane and O’Brien, JJ., concur with Kellogg, 

J.; Lehman, J., dissents in opinion, in which Andrews, J., concurs.
Judgments reversed, etc.

Notes and Questions

1. Analyzing Petterson. After Petterson stated that he had come to pay off 
the mortgage, Pattberg told Petterson that he had sold the mortgage. Why did 
that statement amount to a revocation? Suppose Pattberg had not in fact sold 
the mortgage. In response to Petterson’s statement that he was appearing to 
pay the mortgage, suppose Pattberg had said that he had changed his mind 
and was no longer willing to give a discount of $780. If Petterson had then 
exhibited the cash, would a contract have been formed?

2. Reactions to Petterson. The Petterson decision got mixed reviews from the law 
review commentators of its day. See, e.g., Samuel Blinkoff, Note, 14 Cornell L.Q. 
81, 82, 84 (1928) (“court gives the strict orthodox answer” but “it seems that the 
demands of good faith in business dealings would require a more liberal deci-
sion in cases of this kind”); Note, 27 Mich. L. Rev. 465, 466 (1929) (“reached 
a result in accord with the weight of authority” but “results in great unfairness 
to the offeree”); Jack C. Peppin, Comment, 17 Cal. L. Rev. 153, 155, 157 (1929) 
(“strict logic and principle stand in the way of allowing a recovery on mere tender 
without the acceptance thereof” but “the injustice of applying these strict rules 
to particular situations is often so shocking that many courts have in effect held 
that the offer becomes irrevocable after the offeree has taken substantial steps in 
reliance on the offer”). The California note went on to describe several types of 
cases in which some protection against revocation had frequently been afforded; 
the list includes offers of rewards made to the general public, offers of commis-
sion to a real estate broker, and offers calling for a long series of acts involving 
substantial time, trouble, or expense on the part of the offeree. 17 Cal. L. Rev. at 
157-158 n.13.

As we have seen, one of the principal characteristics of the offer for a 
unilateral contract, in the eyes of the contract classicists, was that it remained 
revocable until the offeree’s full performance of the act(s) called for in the 
offer; when rendered, that performance furnished the acceptance of the offer. 
As we will see, performance also constituted the consideration necessary to 
bind the offeror to the promise it expressed.

The drafters of the Restatements have attempted to ameliorate the harsh 
results sometimes reached under the classical analysis. Section 32 of the sec-
ond Restatement now declares that in cases of doubt courts should conclude 
that the offeror intended to allow the offeree to accept either by making a 
return promise or by rendering the performance requested by the offeror. 
Unfortunately, this rule only provides partial protection to the offeree against 


